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INTRODUCTION

In an effort to examine current public policy
on drugged driving, The Robert Wood Johnson
Foundation’s Substance Abuse Policy Research
Program provided funding to The Walsh Group
P.A. and The American Bar Association’s
Standing Committee on Substance Abuse in the
Fall of 2000. The objectives of the grant were to
review state laws regarding drugged driving, and
to convene meetings of experts (Police, Judges,
Prosecutors, Health & Safety, Constituent Groups,
etc.) in a consensus development process to
explore how these laws might be made more
effective. The specific goals of this public policy
research project were: 1) to evaluate the feasibility
of per se drugged driving legislation as a prevention
strategy to improve traffic safety (i.e. reduce
crashes) and deter illegal drug use by drivers; and 2)
to examine how these laws might function as a
trigger for court-ordered drug treatment and
education programs.

Using the ABA's legal expertise, all 50 states’
traffic-safety laws were reviewed and researched
and a comprehensive report of policy/legal issues
has been developed (see Walsh et. al. 2002). Site
visits were made to some of the states with
existing per se drug laws for interviews with key
policy, law enforcement, and legal personnel. We
also identified key stakeholder organizations in the
legal community and sought their advice and
counsel. As we developed an appreciation for the

complexity of the issues, it became clear that some
preliminary meetings to focus the issues would be
required before attempting to conduct a consensus
meeting. We organized and conducted three
symposia to bring together representatives from
the law enforcement community (8/2/01),
legal/judicial community (10/19/01), and public
policy community (1/17/02) respectively, to focus
on the issues within each of these interacting
groups. These meetings were conducted with
support from the National Highway Traffic Safety
Administration (NHTSA) and were designed to
identify the key issues regarding current DUID
laws, the concept of per se laws, and to determine
the impact of such DUID laws on each of these
groups.

Subsequently, on May 16, 2002 we convened
a major stakeholder consensus meeting with
judges, prosecutors, law enforcement, traffic
safety, auto/health insurance experts, legislators,
state and federal government officials, and non-
government organizations to explore the feasibility
and practicality of per se laws for drugs.
Information gleaned from the ABA state law
analysis, the site visits, and the three preliminary
issue development meetings were integrated to
develop the agenda and focus the discussion issues
for the consensus meeting. During this process,
we consulted with nearly 70 national, state, and
local  organizations. (see  Appendix A)

KEY FINDINGS OF THE CONSENSUS GROUP
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drunk drivers.
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Driving under the influence of illegal drugs (DUID) has become a significant problem worldwide.
Drugged drivers are less frequently detected, prosecuted, or referred to treatment compared with

There is a lack of uniformity or consistency in the way the 50 U.S. states approach drugged drivers.
Current law in most U.S. states make it difficult to identify, prosecute, or convict drugged drivers.
Too few police officers have been trained to detect drugged drivers.

Per se DUID laws are feasible and represent a good strategy for dealing with drugged drivers.

Per se DUID laws can assist in the prosecution of DUID.




RECOMMENDATIONS

» Initiatives should be developed to raise public awareness about drugged driving.

» States should consider per se laws which prohibit driving, operating, or being in actual physical
control of a motor vehicle when any amount of a drug is present as measured in blood, urine, saliva,
or other bodily substance. A model per se law should include:

e Sanctions for refusal to test that should be equivalent to a positive test.

e Provisions to stipulate that legal prescription use of a drug is an affirmative defense to a
DUID charge, however, knowingly using a drug which incapacitates should be prohibited.

¢ A mandatory tiered system of evaluation, counseling, treatment (if required), and

supervision for convicted offenders.

» License reinstatement and provisional restricted licenses for convicted DUID offenders should be
tied to successful participation in a treatment program.
» When treatment is required for those convicted of DUID, there should be a formal monitoring

process through completion.

» New drug detection technologies should be used to facilitate the enforcement and prosecution of per
se DUID laws, and to monitor treatment compliance.
» Training programs in DUID issues should be developed for police, prosecutors, defense attorneys

and judges.

» A model statute should be developed and made available to states.

BACKGROUND

There is a growing body of scientific
evidence that driving under the influence of
illegally used drugs has become a significant
problem worldwide.'**** Driving is a complex
psychomotor task which requires the driver to
continuously process information and respond to
an ever changing scenario while manipulating a
multi-ton vehicle down the road. Clearly, illegal
drugs, misused prescription drugs, and other
substances that alter a driver’s normal brain
functioning can create an extremely hazardous
situation. An analysis of the 1996 National
Household Survey on Drug Abuse’ data
estimates that in the United States nearly 9
million licensed drivers drove within two hours
after using marijuana or cocaine during the
previous year. Despite mounting evidence that
driving under the influence of illegal drugs other
than alcohol is common, drugged drivers are less
frequently detected, prosecuted, or referred to
treatment when compared with drunk drivers.

Over the last 15 years, major policy
initiatives in the United States focusing on drunk
driving have yielded a significant reduction in
accidents/deaths due to alcohol intoxication®.

To a great extent, this success is due to two
factors: 1) States have enacted per se alcohol
legislation; and 2) biochemical devices to
immediately determine blood-alcohol
concentration (BAC) are widely available and
are used universally by law enforcement
agencies to enforce associated per se laws. We
believe that many of the models used and
lessons learned in reducing drunk-driving can be
applied to reducing driving under the influence
of illegal drugs (DUID).

As individuals develop an addiction, there
are often warning signs that provide an
opportunity to address the problem through early
identification and treatment. Typical warning
signs include trouble with the police (e.g. DUI,
drunk and disorderly charges, etc) or ending up
in a hospital emergency room. We believe these
events can and should be used to identify
substance abusers and encourage them to seek
treatment. Our vision for a more effective
public policy to cope with the increasing
problem of drugged drivers centers around the
concept that detection and prosecution can not
only improve traffic safety and create a
deterrent, but would also provide an opportunity




for treatment for those drivers who violate the
law.

In comparison with the alcohol literature,
relatively little information is available regarding
the true incidence and prevalence of illegal drug
use in reckless driving and driving crashes.
Breath-alcohol testing is universally accepted and
has established a scientifically sound basis for the
estimation of the prevalence of alcohol use among
reckless drivers.”  Until very recently, drug
detection devices to routinely test for illegal drugs
have not been available. Drug-testing capabilities
in the past have been limited to highly specialized
forensic laboratories. Studies to evaluate
“drugged” driving have primarily used blood or
urine to make prevalence estimates.®*!%!!121314
Neither of these specimens can produce an
unqualified estimate of the prevalence of “drug-
impaired drivers” due to the complexities of the
pharmacokinetics of most drugs.

In contrast to alcohol, the interpretation of
drug concentrations in biological fluids, especially
with regard to behavioral effect, requires some
knowledge about the dose, the route of
administration, the pattern or frequency of drug
use, and the dispositional kinetics (distribution,
metabolism, and excretion) of the drug.
Interpreting the meaning of either drug/metabolite
concentration in a single biological specimen with
reference to impaired driver performance is
therefore an extremely difficult task for a scientist
and even more difficult for a prosecutor. The
variables involved create a sufficiently great range
of possible interpretations to render any specific
interpretation questionable, other than to conclude
the individual has used a specific drug in the
immediate past (days)."

These complicated interacting
phamacokinetic/pharmacodynamic  relationships
have prevented the establishment of specific levels
of drug concentrations, which could be interpreted
as “per se” evidence of impairment either in
blood, urine, or other bodily substance.’®  As a
result, these factors make it very difficult for
prosecutors to prove that a specific drug “caused”
the driving impairment which is required under
most state laws. Consequently, there is limited
enforcement of DUID laws.

CURRENT DUID LAWS IN THE USA"

DUID statutes are predominately found in
the Transportation or Motor Vehicle Codes or
Titles of the respective states' Codes or Statutes.
In only three states (Idaho, Minnesota and
Texas) can one find the state's DUID statutes in
the Penal Code or Criminal Title.

There are three main types of DUID
statutes: 1) Statutes requiring that drugs render
a driver “incapable of driving safely”; 2)
Statutes requiring that the drug “impair” the
driver’s ability to operate safely or require a
driver to be “under the influence”, “or affected
by an intoxicating drug”; and 3) “Zero
Tolerance” per se laws which make it a
criminal offense to have a drug or metabolite in
the body while operating a motor vehicle.

All of the states, save Texas and New York,
use the phrase “under the influence” in their
DUID statutes. A total of 14 states (Alabama,
Arkansas, Illinois, Kansas, Nevada, Maryland,
New Mexico, North Dakota, Oklahoma,
Pennsylvania, = South  Dakota, = Vermont,
Wisconsin, and Wyoming) define the standard
that constitutes “under the influence” within the
body of the statute as “incapacity”; i.e., the
influence of the drug “renders the driver
incapable of safely driving.” Incapacity to drive
safely is thus linked to the drug ingested and the
prosecutor must show a connection between
drug ingestion and the incapacity of the driver.

Eight states (Arizona, Florida, Hawalii,
Indiana, Kentucky, Montana, South Carolina,
and Virginia) use the standard of impairment to
define “under the influence” so that the
influence is such that the driver’s abilities are
impaired. This suggests a requirement of proof
that is less stringent than one that renders the
driver  “incapable” of safely driving;
nevertheless, the prosecutor must still prove that
the impairment is directly related to the drug
ingested.

As a result of the overall prevalence of drug
abuse in the nation'® and the growing concern
regarding the traffic safety implications of
illegal drug use by drivers, eight states (Arizona,
Georgia, lowa, Illinois, Indiana, Minnesota,
Rhode Island and Utah) have taken the initiative
to enact a different kind of DUID statute that is a
per se law. In most of these states the

compelling argument for adoption of the statute



was that a driver was far less likely to be
prosecuted for impaired driving if he/she were
under the influence of an illegal substance than
if he/she were under the influence of a legal
substance (alcohol).  This dilemma existed
because there was a per se level for the latter but
no practical or legal way to establish an
impairment linked per se level for controlled
substances. The primary impetus for these
statutes was traffic safety. These per se laws, or
so-called “zero tolerance” laws, make it a
criminal offense to operate a motor vehicle
while having a drug or metabolite in one’s body
or bodily fluids. Under such statutes,
individuals can be found guilty of violating the
law if he/she were operating a motor vehicle
while any prohibited substances were present in
his/her system. This per se strategy creates an
important legal distinction between having to
prove a nexus between the observed driver
impairment and taking a drug (causal
relationship) and simply demonstrating that
observed impaired driving behavior was
associated with specified concentrations of
drug/metabolite in the individuals body while
operating the motor vehicle. In essence, the per
se drug statute attempts to remedy the inequality
of dealing with alcohol and other drugs by
making the per se drug limit “any amount” of a
controlled substance, and by making this offense
equivalent to the per se alcohol offense. The
feasibility of this per se approach as a national
strategy for dealing with the increasing problem
of drugged driving is the crux of this consensus
project.

Drugged driver legislation is very complex.
Judge Roderick Kennedy (State of New Mexico,
Court of Appeals) has written about the
complexities of interpreting DUID law from a
legal perspective ':

“Alcohol is a substance which affects
the brain in a broad, non-specific
fashion. That is, alcohol acts on the
entire brain when it is present, in a
pretty much uniform, predictable
fashion. Drugs often (if not usually)
don't act as broadly. Drugs act on
specific areas, functions or receptors in
the brain, and often with different results
in different persons. Poly-drug abuse
only increases the possibilities. In a

‘normal’ drug case like possession or
sale the problem pertaining to a drug is
what it is. In DUI/DRUG cases, the
issue is what the drug does.... Both
cases can deal with amount of a drug,
but in the first instance, the problem is
purely quantitative (how many units?),
where the latter blends quantitative
considerations with qualitative—is the
amount of drug enough to impair this
person at the time the person is driving?
Lawyers familiar with the vagaries of
alcohol effects can expect the effects
and symptomatology of alcohol to look
very stable compared to what happens
when drugs, humans and vehicles hit the
road. Quantifying driving behavior,
quantifying drug doses which are
sufficient to cause a decreased ability to
drive a car, and then relating them all is
challenging, to say the least. Add to this
the differing  statutory  schemes
nationwide (worldwide) concerning
driving while under the influence of
drugs, and the universal facts become
merely that drivers ingest drugs that
impair driving abilities, and drug-
impaired drivers cause accidents. How
these things are handled is not
universal.”

CONSENSUS PROCESS

Twenty-eight  experts from  diverse
backgrounds attended the consensus meeting.
(see Appendix B for complete listing) In order
to provide the most accurate account of the
collective wisdom of the consensus meeting, the
authors have organized the discussion of the
issues under the following group headings:
Legal/Legislative Issues, Substance Abuse
Treatment Issues, Training, Communication, and
Research Issues.

I. LEGAL/LEGISLATIVE ISSUES

1. Are “Zero Tolerance” per se laws a good
strategy to decrease drugged driving?

“Zero Tolerance” per se laws refer to
statutes which make it illegal to operate a motor
vehicle when there are levels of drug or drug

metabolites in the driver’s body.



The consensus of the Group was that per se
DUID laws are an acceptable extension of DUI
laws and represent a reasonable strategy to deal
with the increasing problem of drugged driving.
Some representatives from the defense bar
voiced a dissenting opinion in that the defense
community objects to all types of “Zero
Tolerance” laws, regardless of the issue. A
critical point of view made repeatedly by police,
prosecutors, and judges was that from a practical
point, a per se DUID law is a good concept but
not a panacea. Legal requirements and
practicality tell us that reasonable suspicion, and
ultimately probable cause is required to obtain
toxicological evidence of drugs in the person’s
body. Generally, judges will require that the
state present some evidence of impairment, and
have some reasonable suspicion that drugs have
been used. If the state cannot meet these
prerequisites, the toxicology data may not be
admissible in court. The consensus was that a
per se DUID law could arguably facilitate or at
least assist in the prosecution of drugged drivers
and could produce real improvements in traffic
safety. Furthermore, the judicial process would
identify a population of drug wusers for
evaluation/treatment.

The Group consensus was based on a
number of issues:

» For a variety of reasons, existing laws
often hinder the prosecution of drugged
drivers.

» Notwithstanding sufficient evidence, it
is often very difficult to prove a nexus
between the observed impairment and a
drug as required by most state statutes.

> In most states, there is no incentive for
police to look for drugs if alcohol is
present above the legal limit.

2. What elements would a model per se
statute contain?
It was the consensus of the Group that a
model per se law should include the following:
» A prohibition of driving, operating, or
being in actual physical control of a
motor vehicle when any amount of a
drug is present in the person as
measured in the blood, urine, saliva, or
other bodily substance.

» Drugs covered by the law should be
defined broadly but the practical
application (i.e. the number of drugs
actually tested for) could be narrowed.

» Standards for testing would be
established nationally or by the state
toxicologist.

» A legal prescription for a drug would be
a valid defense to a charge under a per
se statute, however, knowingly using a
drug which incapacitates should be
prohibited.

» Probable cause for arrest should exist
prior to conducting a drug test under a
per se statute.

3. Should there be sanctions for refusal to
test in a model statute?

The consensus of the Group was that
sanctions for refusal to test following arrest must
be included as a key component of the statute.
Typically, most states deal with “refusals”
through administrative sanctions (e.g. license
suspension or revocation) but some states
criminalize “refusals” (i.e. It is a crime to refuse
to submit to a test). The Consensus Group
agreed that the criminalization of “refusals” was
a reasonable strategy, but the bottom line was
that the sanction for “refusal to test”, whether
administrative or criminal, must be the same as
that for a positive test.

4. Should the model statute require
substance abuse evaluations for those who
violate the per se DUID statute?

The consensus of the Group was that model
statutes should include mandatory evaluation
followed by a graduated system of counseling,
and supervised treatment (where needed) for
those convicted of DUID. There was
considerable discussion regarding the
importance of monitoring and supervising those
entering treatment programs. The Group felt
that accountability (e.g. through drug testing and
other measures) to monitor progress was
absolutely critical to encourage and maximize
successful outcomes. There was some
disagreement regarding the presumed value of
counseling/education. Some of our experts felt
that sentencing substance abusers to educational

sessions often was of little value. Others



however, (especially from the defense counsel
community) strongly disagreed asserting that for
middle and upper class violators who often have
much to lose (as a result of a DUID conviction),
education/counseling may dramatically change
behavior.

5. Should there be additional penalties
when both alcohol and drugs are present?

The consensus of the Group was that
“Dispositions” (sanctions/penalties) for drug use
should take into consideration the fact that both
alcohol and drugs are present.  Sanctions
following conviction — in addition to mandatory
evaluation, education, and treatment — should
give the judge discretion to apply the following:
Community service, restitution, probation, and
penalty  assessment/incarceration. The
combination of alcohol plus drugs should be
considered an aggravating circumstance. There
is considerable precedence for this strategy.
Twenty-eight states currently have “extreme
alcohol” provisions which permit judges to levy
heavier penalties for high BAC levels (e.g. >
0.15), or when other aggravating circumstances
exist (e.g. driving with illegal BAC when there
is a child in the vehicle). The mix of alcohol
and drugs should be handled in the same
manner.

II. SUBSTANCE ABUSE TREATMENT ISSUES

1. Is there a role for drug treatment in
DUID convictions?

Per se DUID laws certainly have the
potential for identifying drug abusers and could
be used as an innovative way to encourage
substance abusers to enter a treatment program.
It was the general consensus of the Group that
DUID per se laws could positively affect
referrals to treatment as an outcome of a DUID
conviction. There was considerable discussion
regarding ways in which the courts can
encourage participation in treatment programs.
Many states tie provisional/restricted licenses
and license reinstatement to participation in
“voluntary” treatment. Some courts will reduce
or suspend jail sentences for “voluntary”
enrollment and participation in treatment.
Courts can waive or defer the cost of treatment,

or in many cases treatment is available on a
sliding scale based on income level.

2. If treatment is indicated, should there be
a formal monitoring process through
completion?

There was a very strong consensus that
monitoring treatment progress was critical to
success. From a practical perspective, the
amount of monitoring will be a function of
resources available, but the sense of the experts
was that without close monitoring the
probability for successful outcomes is low.
Prosecutors, defense attorneys, and treatment
professionals all agreed that frequent drug
testing and graduated sanctions for treatment
failures constitute the most effective strategy.

3. Should license reinstatement after DUID
be tied to successful participation in a
treatment program?

There was general consensus that
provisional licenses permitting the individual to
drive to work and to a treatment center be
permitted. However, the privilege of such
provisional licenses, other restricted licenses,
and license reinstatement should be tied to
successful participation in the treatment
program.

4. Is there a way to effectively encourage
voluntary treatment through administrative
incentives?

The prosecuting attorneys and state
legislators stated that this could be addressed in
the disciplinary rules of the administrative code,
offering incentives to those willing to enroll in
treatment. Both prosecuting and defense
attorneys could play a role in encouraging
treatment and agreed that attorney advocacy is
not inconsistent with zealous representation of
the client. The defense community expressed
concern that treatment may not always be
available to the indigent client and may place
those who are not able to pay for treatment at a
disadvantage.

5. Are drug courts an effective model for
coerced treatment?

It was the consensus of the Group that drug

courts work well and the results have been



impressive. There are currently 45 drug courts
in the United States that take DUI/DUID cases
and seem to be effectively dealing with the
caseload. There was some concern expressed
over the high cost of operating drug courts,
which might limit the use of the drug court
strategy to major metropolitan areas.

6. Are deferral or diversion programs
helpful in encouraging voluntary
participation in treatment programs?

It was the consensus of the group that
diversion and deferral programs for DUI
(alcohol) have not been very effective unless
progress is closely monitored. There is little
experience with such programs for drug
offenders. Some states do not permit deferral or
diversion in DUI/DUID cases. There was strong
opposition to locating the diversion or deferral
programs in the prosecutors’ office due to clear
conflicts of interest. The level of supervision
and monitoring in deferral/diversion programs
varies considerably as does the overall
effectiveness.

III. TRAINING, COMMUNICATION AND
RESEARCH ISSUES

For some of our diverse experts, the
consensus meeting was the first opportunity for
exposure to the many complex issues that are
dealt with by their fellow stakeholders. This
interactive  experience provided those in
attendance with a better understanding for the
training, communication, and research issues
that require attention.

1. What kinds of training are needed for
police, prosecutors, and judges to effectively
support per se DUID legislation?

Most street level police officers receive four
hours of training on drunk/drugged driving as
part of their police academy training. Officers
who are assigned to DUI squads generally have
some additional training. NHTSA also sponsors
a comprehensive police-training program to
qualify officers as “Drug Recognition Experts”,
but participation in these programs is limited
because of time and cost restraints and because
the programs are not available in all states. It
was the consensus of the Group that the small
number of police officers trained to detect

drugged drivers is inadequate considering the
prevalence of illegal drug use in the nation.
There was a strong recommendation that federal,
state, and local entities should commit resources
to train more officers to detect drugged drivers.
While there are some training programs for
judges, prosecutors, and treatment professionals
available on substance abuse, there are no
specific programs on the issues related to
drugged driving. It was the consensus of the
Group that in order to have an effective public
policy dealing with drugged drivers, police,
toxicologists, prosecutors, judges, and treatment
professionals, all had to be well informed and
working together. The Consensus Group
strongly recommended that training programs
should be developed in all aspects of detecting
drugged drivers for police, prosecutors, defense
counsel, and judges. The Group felt that such
training programs should be certified as
continuing legal education units and include:

» Drug detection technology, meaning of
positive drug test.

» Pharmacology and toxicology (e.g.
behavioral effects of drugs, interaction with
alcohol) etc.

» Accepted laboratory methods, certifications,
credentialing toxicologist experts.

» Specific training for police officers in what
“evidence of proof” is required.

2. What kinds of communication efforts are
needed?

Given the somewhat technical and complex
nature of drugged driving, the Consensus Group
believes that public information is critical to
garner support for DUID laws. The Group
discussed the following specific
recommendations:

»  Efforts should be made by government
and non-government entities to raise
public awareness regarding the scope of
the problem of drugged driving. Such
efforts should provide relevant data and
evidence, along with epidemiological
studies on the prevalence of illegal drug
use among drivers to the media, schools,
courts, and civic organizations.

»  The medical and public health community
should fully inform patients regarding the

effect(s) of medicine(s) on driving.



» Information and statistics should be
“packaged” in such a way as to garner
public, private, and governmental support
to create legislative initiatives.

» A model statute should be developed to
provide states with a springboard for
discussing and initiating activity around a
per se statute.

»  Improvements should be made in drug
detection devices for use at the roadside.

»  Studies should be conducted of
emergency room admissions to
investigate the connections between
illegal drug use and motor vehicle
crashes.

»  There should be standardized
procedures/protocols for medical and
toxicological examinations.

»  Treatment strategies and program geared
to drugged drivers should be evaluated.

»  The deterrent effect of per se laws on
traffic safety should be evaluated.

3. What are the research needs and is there a
role for Federal Leadership?

A unique opportunity to directly confront
substance abuse and its impact on traffic safety
exists when a police officer stops a vehicle and
finds a driver under the influence of alcohol/drugs.
In order to capitalize on this potential, federal
leadership should engage in the following:

» Encourage the States to develop statutes to
make the drug-impaired driving offense as
prosecutable as the alcohol-impaired
driving offense.

» Encourage the States to ensure that drivers
who are convicted of drugged driving are
provided with counseling, and treatment as
necessary.

» Federal programs, such as the Office of
National Drug Control Policy’s media
awareness campaign, should mobilize
parents and communities to develop and
implement campaigns aimed at drugged
driving.

» Federal funding should be provided to:

e support research efforts to develop
new technology to detect drug use;

e sponsor more epidemiological and
prevention studies; and

e assist in the development of
toxicology laboratory resources to
enable states to process toxicology
evidence in a timely manner.

» Additional federal funding should be
provided to enhance police training efforts.

In summary, the Consensus Group believes
that the nation should invest in managing the
drugged driving problem through increased
research, as the scope of the problem has clearly
outgrown our knowledge base, through better
communications to improve public awareness, and
through training a larger cadre of police officers to
detect drugged drivers. The problem of drugged
driving appears to be growing — consequently,
there is a critical need to improve our scientific
and technical knowledge and to bring additional
resources to bear in order to build a foundation for
developing a sound public health policy to
confront this problem and improve traffic safety.
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